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Introduction

If you’ve downloaded this e-book, chances are you’ve discovered
there is a requirement to disclose offshore financial accounts, assets
and income from your international business activity to the United
States government according to the U.S. tax code and Bank Secrecy
Act. Fortunately, you have found this book and have considered the
right Firm to help you understand this somewhat emotional and
complicated problem, along with the dilemma which you now face.
From the client’s perspective, discovering the stringent

ity of our clientele have never violated a law and have

laws regarding the disclosure of offshore financial ac-

been law abiding citizens throughout their entire lives.

counts is usually overwhelming in light of the severe civil

For many clients, the discovery that they are in non-

and criminal penalties that can be imposed. The major-

compliance with the tax and bank secrecy laws happens
1

by them reading a news article, having a casual conver-

About Freeman Tax Law

sation with a friend, listening to a radio or television program, browsing the internet or receiving a letter from a

Freeman Tax Law is a boutique law firm dedicated to pro-

financial institution where there assets are located.

viding the highest level of representation to clients in-

Other clients are familiar with the laws, but are unsure

volved in criminal and civil tax controversies. The firm

about how to comply with them. They may not have

has provided representation and counsel to hundreds of

been concerned with getting caught because they

clients that have undisclosed foreign bank and other fi-

thought that the United States could never discover the

nancial accounts over the years.

assets.
We help our Clients navigate through the decision procThere are often various reasons for why the accounts

ess in determining how to disclose offshore assets, and

were never disclosed. For example, we are frequently

represent them before the IRS with the ultimate goal of

told that the client simply relied on the accountant for ad-

cleaning up this problem without significant civil penal-

vice and was never told about these rules. Clients in

ties or criminal prosecution.

many instances, simply used tax software incorrectly to
prepare the tax return, and failed to check the “YES” box

Whatever the situation the client is in, our approach is

when asked about whether they had an offshore ac-

the same:

count.

• obtain an understanding a Client’s unique circumstances and facts;

Sometimes, clients simply lacked a complete

understanding of the rules, or were ignorant of the law,
etc.

• educate the client about the details of these complex
laws;

There are often other complexities involved in a client’s
life as to why they are not in compliance with these laws.

• discuss the Client’s goals and objectives; and,

Such as, we frequently are told that a client’s family

• develop practical solutions to resolve the problem

member (usually a parent) living in a foreign country, put
their name on a bank account to transfer funds upon
death without their knowledge. We are also told that
adult children living in the United States set up accounts
for elderly parents to help them in case of financial emergency. In most of these instances, the reason for the
offshore account was usually not an intentional attempt
to hide assets.

We also represent clients that have intentionally kept
funds offshore without paying a tax on the gains, who
now are interested in bringing the funds back to the
United States to clean up the situation before getting
caught by the IRS.
We hope this book is helpful and gives you the insight
you hope to find.
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FINDING THE RIGHT
LAWYER IS CRUCIAL
With this legal problem, it is
important to work with

Jeffrey S. Freeman, JD, LL.M.
Managing Partner

attorneys that have the skill

Since 1994 I have worked to specialize my practice in the area of tax law.

and experience to understand

Over the years, I have represented thousands of clients with civil and crimi-

international tax law,

nal tax controversies, both before the IRS and in the United States Tax

accounting, tax compliance

Court and Federal District Courts.

and how to handle a tax

I became a tax lawyer because the Internal Revenue Code fascinated me. I

controversy that involves

have always had a high interest in law and accounting, and when I discov-

both civil and criminal tax

ered that I was able to use my knowledge and training to help clients in re-

issues.

solving complex civil and criminal controversies before the IRS, the area of
tax law become even more exciting, and has kept me busy for the past 20
years.
I earned a Bachelor of Arts in Accounting, with honors, from Michigan State
University. I then attended law school at Michigan State University School
of Law and graduated with my Juris Doctor, Cum Laude. I also obtained a
Masters of Laws in Taxation (LL.M.) from Georgetown University School of
Law.
For the first decade of my career, I worked and trained in the International
Tax Services practice of KPMG, LLP, one of the world’s largest tax and accounting Firms. I was fortunate to have live and worked throughout the
world in many of the KPMG’s offices, including rotations in London, England, the Washington National Tax practice, New York City, Los Angeles,
and Detroit offices. This experience has provided me with the opportunity to
deliver tax advice to multinational companies and high net worth individuals
with respect to their cross border investments, and has also enabled me to
develop a deep understanding of U.S. and international tax laws.

Marisa E. Forman, JD
Senior Tax Attorney
For the past several years, I have dedicated my practice to specializing in
the area of tax law, with an emphasis on reporting and filing requirements
for U.S. citizens and residents with holdings and assets abroad. I have advised clients in regards to their options as they related to the 2009 Offshore
Voluntary Disclosure Program, the 2011 Offshore Voluntary Disclosure Initiative, and the 2012 Offshore Voluntary Disclosure Program. In this capacity, I
have developed an in depth knowledge of the options available to clients
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seeking to disclose their offshore accounts and navigate their way through
this arduous and confusing process.

I have represented clients who have chosen to exercise their right to “Opt
Out” of the formal programs and therefore, have an understanding with the
Opt Out Procedures and the process. In addition to my knowledge and experience over the years within the Formal Offshore Voluntary Disclosure Programs, I also have extensive knowledge and experience dealing with making a Traditional Voluntary Disclosures outside of the Formal IRS Programs.

I earned a Bachelor of Arts in Political Theory and Constitutional Democracy
with a Minor in Psychology, with honors, from James Madison College at
Michigan State University. I then attended law school at The University of
Michigan Law and graduated with my Juris Doctor, Cum Laude.
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Discovering Your Problem

For most people, the mere mention of “offshore bank accounts”
conjures up ideas of covert transactions and illegal acts. What
many people are completely unaware of is the fact that under
existing U.S. law, it is entirely legal for U.S. citizens and/or
residents (U.S. person) to have ownership interest in, or
signatory authority on, offshore “holdings,” be they financial
accounts, properties, art, etc. The illegality arises not only from
the mere ownership of these foreign financial “holdings”/assets,
but from the failure to properly disclose those holdings to the
U.S. government, and the failure to include any income earned
from those foreign holdings on one’s U.S. tax return.
5

Serious problems can arise for a U.S. person if the

rules regarding the taxation of foreign earned income,

proper forms are not correctly completed under the cur-

you probably realize that these rules and regulations are

rent U.S. Bank Secrecy and Tax Laws. Furthermore,

incredibly complex. Our goal in writing this book is to

problems can arise if all worldwide income earned is not

help simplify these laws for potential clients and others

correctly reported on a U.S. tax return. Severe criminal

interested in understanding the law, and the serious con-

and civil penalties can be asserted against any U.S. per-

sequences associated with having undisclosed foreign

son who “willfully” fails to disclose foreign accounts and

accounts and unreported foreign income. We hope to

who “willfully” fails to include foreign income earned on

provide some insight as to how to get back on track with

one’s tax return. Large civil and criminal penalties exist

the IRS, and how to come back into compliance while at

for violation of these laws. These penalties can serve to

the same time, being assessed the least amount of pen-

invoke great fear in U.S. persons who have Offshore For-

alties.

eign accounts and who have in the past not been compli-

A Brief History Lesson

ant with the laws and the filing requirements; whether
the reason for non-compliance is ignorance of the law or

The Bank Secrecy Act

a deliberate choice to hide assets.
Recently, headlines have been made in national news

In 1970, Congress passed the Bank Secrecy Act (BSA).

regarding the U.S. government’s ramped up efforts to

This was one of the U.S. government’s first laws insti-

find U.S. persons “hiding” money overseas, and to pun-

tuted to fight money laundering in the United States. The

ish not only the U.S. persons “hiding” the money, but to

BSA requires businesses to keep records and file re-

further penalize any person, entity and/or government

ports that are determined to have a high degree of use-

that helped to facilitate this illegal act. United Bank of

fulness in criminal, tax, and regulatory matters. These

Switzerland (UBS) and HSBC Bank are just two of the

documents, which are required to be filed by businesses

larger financial institutions that have already been em-

under the BSA, are consistently relied upon by law en-

broiled in heated legal battles with the U.S. government.

forcement agencies, both domestic and international to

If you are reading this book, odds are you are in some

identify, detect and deter money laundering, whether it is

way “connected” to a foreign account. You may have just

in furtherance of a criminal enterprise, terrorism, tax eva-

received a letter from a foreign financial institution stat-

sion or other unlawful activity.

ing that the U.S. government requires the disclosure of

The BSA gives the Department of Treasury authority to

certain personal information. Or you may have recently

establish record keeping and filing requirements for

received a letter from a foreign financial institution stat-

United States persons with financial interests in/

ing that they do not feel comfortable “holding” assets of

signature authority/authority over financial accounts

U.S. persons and request that you move your funds.

maintained with financial institutions in foreign countries.

Even more serious, you may have already received a

This provision of the law requires that a Form TD F

notice from the IRS that you are under investigation for

90-22.1, Report of Foreign Bank and Financial Accounts

your failure to file required forms, or to report foreign in-

(FBAR) be filed if the combined balances of such foreign

come earned. In any event, now more than ever is the

accounts exceed $10,000 at any time during the year.

time to come forward to the U.S. government and volun-

(See Exhibit 1, Form TD F 90-22.1)

tarily disclose your errors.

On April 10, 2003, the Financial Crimes and Enforce-

If you have an Offshore Foreign Account and you were

ment Network (FinCEN) delegated enforcement author-

recently made aware of the reporting requirements for

ity to the Internal Revenue Service (IRS). The IRS is

Offshore Foreign Accounts and the United States (U.S.)

now responsible for:
6

• Investigating possible civil violations.

The anti-money laundering provisions of the Patriot Act
affect everyone who opens a bank account. The Patriot

• Assessing and collecting civil penalties; and

Act was enacted in response to the Sept. 11 attacks,
and covers many areas of anti-terrorism. Financial insti-

• Issuing administrative rulings.

tutions are affected, in part, because the terrorists seem-

Foreign Account Tax Compliance
Act (FATCA)

ingly had no problem opening bank accounts in the U.S.
with false Social Security numbers.

If you think you can keep you foreign accounts hidden
from the U.S. government, you must take into account

Banks are now being held more accountable for verify-

the Foreign Account Tax Compliance Act.

ing the identity of any person seeking to open an account. The institutions must maintain detailed records of

The Foreign Account Tax Compliance Act (FATCA) is an

the information used to verify an identity. U.S. banks are

important development in U.S. efforts to improve tax

further required to check your name against a list of

compliance involving foreign financial assets and off-

known or suspected terrorists, or terrorist organizations

shore accounts, and certain thresholds must report

provided by the government. If the institution deems it

those assets to the IRS. This reporting will be made on

necessary, more intrusive questions may be asked. Un-

Form 8938, which taxpayers attach to their federal in-

der the Patriot Act, a banker has every right to ask you

come tax return. This form must be filed with any 2012

the nature of your business or occupation, the name and

tax return and tax returns going forward.

address of your employer, questions about your wealth

In addition, FATCA will require foreign financial institu-

and the source of your income, and the source of the

tions to report directly to the IRS information about finan-

money you're using to open the account.

cial accounts held by U.S. taxpayers, or held by foreign

Although the Patriot Act applies to U.S. banks, the writ-

entities in which U.S. taxpayers hold a substantial owner-

ing is on the wall. The U.S. government is ramping up

ship interest.

efforts, within and outside of the U.S, requiring absolute

Many foreign countries have entered into multi-lateral

transparency on the part of any bank or other financial

and bi-lateral agreements with the United States, and

institution that has U.S. persons as its customers. To

more are coming on board every day. These agree-

achieve this goal, the U.S. government has an arsenal

ments put the pieces in place for countries to easily com-

of weapons at its disposal, in the Bank Secrecy Act,

ply with FATCA and the U.S. bank account disclosure

FATCA, and the Patriot Act.

rules. Those foreign financial institutions that do not
want to comply with FATCA are beginning to turn away
U.S. “customers” and demand that they move their
money.
The existence of whistleblowers must be taken into account as well. Employees of foreign financial institutions
are now persuaded by the U.S. government to turn in
U.S. citizens. Once again, never assume your foreign
accounts will be kept secret.!

Patriot Act
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Understanding Your
Problem

exists, whereas an attorney/client privilege does. Your

Misconception #1: You Can Rely
on an Accountant to Represent
You through this Process

accountant can be questioned, deposed, and called to
testify against you if the government so desires. Any failure to file FBAR case and/or any potential tax evasion
case can have criminal implications; and therefore an
attorney, not an accountant, must be consulted. Further,

Typically, an attorney is the best suited to help analyze

from our experience handling these types of cases, in

the specific facts of each taxpayer’s case. Existing statu-

situations where taxpayers have retained accountants in

tory, regulatory, and case law must be taken into ac-

the past to advise them as to their tax filing require-

count. Complex legal issues such as “willful intent” and

ments, it is usually the taxpayer’s accountant’s lack of

“reasonable cause” should not be left up to an account-

knowledge regarding the intricacies and complexities of

ant to analyze. Further, no “accountant/client Privilege”

the reporting requirements for Foreign Financial
8

Accounts/Holdings and foreign earned income, that led

yond taxpayers with accounts in these countries to tax-

to the failure to report in the first place.

payers with accounts anywhere in the world3.

When choosing an attorney, an important consideration

The U.S. government, realizing that a large source of

to take into account is that not all attorneys are created

revenue is not being captured, due to the failure of U.S.

equal. An attorney experienced and knowledgeable in

citizens or residents to report their foreign income

the field of international tax and banking laws, along with

earned to the U.S. government, and to pay the appropri-

being experienced in dealing with the IRS for civil and

ate amount of tax to the U.S. government, has within the

criminal matters, is the only type of attorney that has the

last several years made it an overriding mission to find

unique set of skills required in dealing with these com-

those “hiding” assets offshore and “evading” paying tax.

plex and serious cases.

The IRS is not stopping with individual Taxpayers. The
Foreign Account Tax Compliance Act (FATCA), taking

Misconception #2 - Income from
Abroad is Not Taxable in the
United States

effect in 2014, grants the IRS the power to dictate to any
Foreign Financial Institutions that desires to “do business with the U.S.,” the requirement that all U.S. citizens
or resident aliens with accounts held in these institutions

Many U.S. persons are unaware that as a U.S. citizen or

must be reported to the U.S. by the Foreign Financial

resident alien, whether living in the U.S. or abroad, you

Institution, otherwise the Foreign Financial Institution will

are taxed on your worldwide income, not just income

suffer a harsh 30% withholding penalty.

earned in the U.S. Under the existing law, if you are a
U.S. citizen or resident alien, you must report income

Further, under the guise of combating terrorism, the U.S.

from all sources within and outside of the U.S. This is

government has broadened powers under the Patriot Act

true whether or not you receive a Form W-2 Wage and

to subpoena bank records and issue John Doe sum-

Tax Statement, a Form 1099 (Information Return) or the

monses to foreign banks.

foreign equivalents1.
In light of the above Acts, now more than ever is the
Additionally, if you are a U.S. citizen or resident alien,

time to voluntarily come forward to the U.S. government,

the rules for filing income, estate, gift tax returns and for

before they come to you and disclose any reporting/filing

paying estimated tax are generally the same whether

errors you may have made in the past regards to foreign

you are living in the U.S. or

abroad2.

financial assets/holdings.

It is a fact that many United States citizens and resident

If you have foreign financial accounts worth, in total,

aliens receive income from foreign sources. It is also a

more than $10,000.00 in any given year, their existence

fact that many U.S. citizens and resident aliens with as-

MUST be reported to the U.S. government under the

sets and financial accounts in foreign countries are not

Bank Secrecy Act. Furthermore, if you are earning any

correctly reporting the existence of these accounts and/

income from foreign financial accounts or other foreign

or correctly preparing and filing their U.S. tax returns, in

assets, you MUST report that income on a U.S. tax re-

regard to foreign earned income and foreign held as-

turn, independent of whether or not tax was paid in a for-

sets.

eign country. Now is not the time to think you can “hide”
your money from the U.S. government.

Recent published reports discuss the overwhelming interest the Internal Revenue Service (IRS) has in taxpayers

Are you Committing a Crime?

with accounts in Switzerland, India, Israel and, Liechtenstein. The interest of the IRS, however, extends well be-
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Doug Shulman, the former IRS Commissioner has over

ment’s overwhelming pursuit of finding “hidden” foreign

the years repeatedly stated that the IRS is looking for

assets, now is the time to disclose your errors and come

people “hiding” money offshore and “evading” paying

back into compliance with the U.S. government.

tax. Legally, “hiding” and “evading” both require a level

Consequences for Evading
Taxes on Foreign Source Income

of intent. The mere fact that a taxpayer did not report the
existence of an offshore account or did not include offshore income earned on a U.S. tax return, does not

If the government thinks they can prove that your failure

mean they are committing tax evasion. In order to prove

to file an FBAR and/or to report the existence of an Off-

tax evasion exists, the government must prove that a tax-

shore Account on your U.S. tax return, and/or to include

payer “willfully” chose to violate the law.

foreign income earned on your U.S. tax return was willIn Cheeks v. United States the U.S. Supreme Court sets

ful, the consequences are dire. These consequences

forth the overriding standard for establishing willfulness:

can include not only payment of the additional back
taxes owed, but also substantial tax related and failure

Willfulness, as construed by our prior decisions in crimi-

to file FBAR penalties, along with interest, fines and

nal tax cases, requires the Government to prove that the

even imprisonment.

law imposed a duty on the defendant, that the defendant
knew of this duty, and that he voluntarily and intention-

Misconception #3 - My Foreign
Account is Secret

ally violated that duty4
Further, unlike most criminal offenses, ignorance or a

Reporting Foreign Financial Accounts

good faith misunderstanding of the law constitutes a defense to a criminal tax offense.5 According to the holding
in U.S. v. Abboud, “a defendant may attempt to establish

Many U.S. citizens are lured into placing their money in

a good faith misunderstanding of the law or a good faith

foreign bank accounts based on the illusion that their ac-

belief that he did not violate the law to negate willful-

counts will be kept private. In the current political finan-

ness, even if his belief or misunderstanding is objec-

cial climate, nothing could be further from the truth. As a

tively unreasonable”.

U.S. citizen or resident, in addition to reporting your
Due to the fact that the government’s burden is very

worldwide income, you must also report on Schedule B

high when it comes to proving “willful” conduct, which

of your U.S. tax return, whether you have any foreign

could result in jail time, taxpayers should not be intimi-

bank or investment accounts. The Bank Secrecy Act fur-

dated by the U.S. government based on a fear of being

ther requires you to file a Form TD F 90-22.1, Report of

criminally prosecuted for their inadvertent errors or omis-

Foreign Bank and Financial Accounts (FBAR), if:

sions while entering a Formal Disclosure Program. However, despite the fact that proving “willfulness” or tax evasion may be difficult, and jail time may not be a concern,

You have a financial interest in, signature authority, or

there are numerous other civil penalties, including but

other authority over one or more accounts in a foreign

not limited to a Negligence Penalty and/or a non-willful

country, and

penalty, that the U.S. government can assess against a
taxpayer for having undisclosed foreign accounts and/or

The aggregate value of all foreign financial accounts ex-

unreported foreign income. Disclosure to the govern-

ceeds $10,000 at any time during the calendar year.

ment prior to the commencement of a formal investiga-

If you are investing in a foreign country, with the intent to

tion is essential to getting the best result for a taxpayer.

“hide” money and “evade” paying tax to the U.S. govern-

Due to FATCA, the Patriot Act, and the U.S. govern10

ment, you are committing a crime. Furthermore, if you

and/or monetary instruments that appear on any quar-

are “willfully blind” to the requirements to report foreign

terly or more frequently issued account statement for the

financial accounts to the U.S. government and/or to re-

applicable year. If a periodic account statement is not

port foreign income earned on your U.S. tax return, you

issued, the maximum account value is the largest

could also be held criminally liable or be held negligent.

amount of currency and/or monetary instruments in the

The most important thing to understand at this stage of

account at any time during the year. If the aggregate

the game is that even if your reasons for opening/

value of accounts exceeds $10,000 at any time during

maintaining foreign accounts/assets are benign, the U.S.

the calendar year an FBAR must be filed.

government is ramping up its efforts to find the accounts

Definition of a United States Person

in order to obtain billions of dollars in non-captured tax
revenue.

A “United States person” is:

Purpose of the FBAR

• A citizen or resident of the United States.
• A domestic partnership.

The FBAR rules were established in order for the U.S.
government to collect relevant and much needed infor-

• A domestic corporation.

mation pertaining to where U.S. citizens and residents
• A domestic trust or estate.

money was held. The U.S. government’s reasons behind acquiring this information was twofold; (1) the U.S.

Definition of Foreign Financial Accounts

government believed this information could potentially
lead to successful prosecution and/or examinations in

Foreign financial accounts include the following types of

regards to criminal, tax, and other regulatory matters,

accounts:

and (2) the U.S. government believed that collecting this

• Bank accounts such as savings accounts, checking

information would aid in intelligence gathering and/or

accounts, and time deposits.

counterintelligence activities including, having the ability
to track funds overseas to protect against international

• Security accounts such as mutual funds, brokerage

terrorism.

accounts, and securities derivatives or other financial
instruments accounts.

The FBAR reports filed as a result of this regulation provide leads to IRS examiners and Department of Justice

• Accounts where the assets are held in a commingled

attorneys. These “leads” can facilitate the identification

fund that is a mutual fund. See IRS Notice 2010-23

and tracking of illicit funds or unreported income, as well
• Any other account(s) maintained in a foreign financial

as providing additional prosecutorial tools to combat

institution or with a person doing business as a finan-

money laundering and other crimes.

cial institution.

Who Must File the FBAR?

And are located outside the following:

A United States person must file an FBAR report if that

• United States

person has financial interest in, signature authority or
other authority over any financial account (s) in a foreign

• Northern Mariana Islands

country, and the aggregate value of these account(s) ex-

• District of Columbia

ceeds $10,000 at any time during the calendar year.

• American Samoa

The account value is the largest amount of currency
11

• Guam

Example: A U.S. person who owns 75% of the Florida

• Puerto Rico

corporation in the previous example has to file an FBAR
because he indirectly owns more than 50% of the total

• U.S. Virgin Islands

value of shares of stock of the foreign corporation.

• Trust Territories of the Pacific Islands

Financial interest also includes an account where the

Definition of Financial Interest

owner of record or holder of legal title is:

Financial interests include accounts for which the U.S.

A partnership in which the U.S. person owns interest in

person is the owner of record or has legal title, whether

more than 50% of the profits; or

the account is maintained on his or her own benefit or
for the benefit of others including non-United States per-

A trust in which the U.S. person either has a present

sons.

beneficial interest in more than 50% of the assets, or receives more than 50% of the current income.

Financial interests also include accounts where the

Definition of Signature Authority

owner of record or holder of legal title is a person acting
as an agent, nominee, or in some other capacity on be-

A U.S. person has account signature authority if that per-

half of a U.S. person.

son can control the disposition of money or other prop-

Example: John (a U.S. citizen living in Mexico) granted

erty in the account by delivery of a document containing

his brother, Paul (a U.S. citizen), Power of Attorney to

his signature to the bank, or the other person with whom

access his Mexican bank accounts. Paul is the owner of

the account is maintained.

record.

Definition of Other Account Authority

John has a financial interest in the account. Paul is act-

A person with other authority over an account is one

ing only as an attorney on behalf of John. Paul also has

who can exercise power that is comparable to signature

a financial interest in the account, since he is the owner

authority over an account by direct communication, ei-

of record. Both John and Paul must file an FBAR.

ther orally or by some other means to the bank or the
other person with whom the account is maintained,.

Example: Given the information in the above example, if
Paul is a Mexican citizen, must he file the FBAR?

Example: A person who has the power to direct how an
account is invested, but cannot make disbursements or

No, Paul is not considered to be a U.S. person.

deposits to the account does not have to file an FBAR
Financial interest in an account also includes a corpora-

because the person has no power of disposition.

tion in which a U.S. person directly or indirectly owns

Reporting for Joint Accounts

more than 50 percent of the total value of the shares of
stock.
Example: A Florida corporation that owns 100% of a for-

If two persons jointly maintain an account, or if several

eign company that has foreign financial accounts, has to

persons each own a partial interest in an account, then

file an FBAR because the corporation is a U.S. person

each U.S. person has a financial interest in that account

and the owner of record or holder of legal title is a corpo-

and each person must file an FBAR.

ration that directly owns more than 50% of the total
value of the shares of stock.

A spouse having a joint financial interest in an account
with the filing spouse, should be included as a joint account owner in Part III of the FBAR. The filer should
12

write (spouse) on line 26 after the last name of the joint

500 or more shareholders of record, need not file an

spousal owner. If the filer’s spouse is required to report

FBAR concerning the other signature authority over a

only jointly owned financial accounts that are reported

foreign financial account of the corporation, if:

on the filer’s FBAR, the filer’s spouse need not file a

the officer or employee has NO personal financial

separate FBAR but must also sign the filer spouse’s

interest in the account, and

FBAR to fulfill his or her reporting obligation. If the filer’s
spouse is required to file an FBAR for any account that

has been advised in writing by the chief financial

is not jointly owned with the filer, the filer’s spouse must

officer of the corporation, that the corporation has

file a separate FBAR for all of the accounts, including

filed a current report which includes that account.

those owned jointly with the other spouse.

Record Keeping
FBAR records should be kept for five years from the
due date of the report which is June 30 of the following
calendar year. The records should contain the following:
• Name maintained on each account.
• Number or other designation of the account.
• Name and address of the foreign bank or other person
with whom the account is maintained.
• Type of account.
• Maximum value of each account during the reporting
period.

Filing Exceptions
The following types of accounts and persons are exceptions from the FBAR filing requirement.
Accounts held in a military banking facility operated by a
United States financial institution designated by the
United States Government to serve U.S. Government
installations located abroad.
Officers or employees of a bank under the supervision of
the Controller of the Currency, the Board of Governors
of the Federal Reserve System, the Office of Thrift Supervision, or the Federal Deposit Insurance Corporation
are exempt from filing the FBAR, if that officer or employee has NO personal financial interest in the account.
Officers or employees of a domestic corporation whose
equity securities are listed on national securities exchanges, or that have assets exceeding $10 million and
13

The Penalties - What Could Happen If I Do Not File the FBAR?
Now that you are familiar with the requirements that the Bank Secrecy Act imposes, the following chart highlights the
civil and criminal penalties that may be asserted for not complying with the FBAR reporting and record keeping requirements.

Violation

Civil Penalties

Criminal
Penalties
N/A

Comments

Negligent Violation

Up to $500

Non-Willful Violation

Up to $10,000 for each negligent
violation

N/A

31 U.S.C.
§ 5321(a)(6)(A)
31 C.F.R. 103.57(h)
31 U.S.C. § 5321(a)(5)(B)

Pattern of Negligent Activity

In addition to penalty under §
5321(a)(6)(A)
with respect to any such
violation, not more than $50,000

N/A

31 U.S.C. 5321(a)(6)(B)

Willful - Failure to File FBAR or
retain records of account

Up to the greater of $100,000, or Up to $250,000 31 U.S.C. § 5321(a)(5)(C)
50 percent of the amount in the
or 5 years or 31 U.S.C. § 5322(a)
account at the time of the
both
and 31 C.F.R. § 103.59(b) for
violation.
criminal.
The penalty applies to all U.S.
persons.

Willful - Failure to File FBAR or
retain records of account while
violating certain other laws

Up to the greater of $100,000, or Up to $500,000 31 U.S.C. § 5322(b) and 31 C.F.R.
50 percent of the amount in the or 10 years or § 103.59(c) for criminal
account at the time of the
both
The penalty applies to all U.S.
violation.
persons.

Knowingly and Willfully Filing
False FBAR

Up to the greater of $100,000, or $10,000 or 5
50 percent of the amount in the
years or both
account at the time of the
violation.

Civil and Criminal Penalties may be imposed together. 31 U.S.C. § 5321(d).
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18 U.S.C. § 1001,
31 C.F.R. § 103.59(d) for criminal.
The penalty applies to all U.S.
persons.

C H AP TE R 4

Resolving Your Problem

Now that you are aware you have a problem and understand the
problem, you are most likely asking yourself, “What are my
options if I did not report foreign income earned on my U.S. tax
return and failed to disclose my foreign financial accounts on an
FBAR Form?
It is incredibly important to realize that you do have op-

taxpayer to make an informed decision as to which

tions. The facts of circumstance of each case differ. As

course is best to pursue, an assessment must be made

was stated earlier, a taxpayer should not feel “com-

prior to any decision regarding entering a Formal Disclo-

pelled” to enter the Formal Offshore Voluntary Programs

sure Program, as to the taxpayer’s level of “willfulness”

the IRS has “opened”, for fear of suffering harsh civil

in regards to the filing errors and the potential presence

penalties or the threat of going to prison. In order for a

of “reasonable cause” arguments.
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the eight year period of time. For example, if the highest

Option 1: Making the Decision
Whether or Not to Enter the 2012
Offshore Voluntary Disclosure
Program (OVDP)

aggregate value of all accounts was $1,000,000.00, the
taxpayer will be able to know ahead of time, before even
formally entering the Program, that they will owe
$275,000.00 in OVDP Penalties (and then additional
back tax + interest + 20% penalty on late tax). The abil-

Based on the high level of Offshore Voluntary Disclo-

ity to know relatively exactly how much money one will

sures submitted to the IRS, under the Formal Offshore

owe ahead of time is a benefit in the eyes of many tax-

Voluntary Disclosure Program of 2009 and the Formal

payers.

Offshore Voluntary Disclosure Initiative of 2011, in January of 2012 the IRS once again “opened” a new Off-

Under OVDP, as long as the taxpayer is truthful, pro-

shore Voluntary Disclosure Program. To date, no dead-

vides accurate information, fully discloses all financial

line has been provided as to when this “Program” will

accounts, and corrects the underreporting of income the

close. As it currently stands, the IRS can choose to termi-

taxpayer will know that the matter will be resolved with-

nate this Program at any time.

out criminal prosecution and from a civil perspective, a
participant in the program will know what the penalty will

The Offshore Voluntary Disclosure Program of 2012 has

be imposed on them for their non-compliance.

the same intent behind it as did the 2009 and 2011 Programs, in order to get taxpayer’s who are “hiding”
money offshore and “evading” paying tax back into com-

There is a Definitive Beginning, Middle and End to
the Program.

pliance with the U.S. government. Taxpayers are given

FAQ 23 and 24 of the 2012 OVDP detail the specific

an opportunity to file Amended Tax Returns and FBAR

steps and forms that MUST be completed in order to en-

forms going back to 2004, and the U.S. government will

ter, remain in, and complete the program. Keep in mind

agree to asses a “reduced” penalty of 27.5% of the high-

that upon entering the program, a taxpayer is not cur-

est aggregate amount of foreign assets related to tax

rently under investigation by the IRS in regards to their

non-compliance held overseas. Once again, this amount

foreign assets/accounts. Upon receiving Formal Accep-

is over from 2004 through to 2011 (there is a reduced

tance into the Program, a taxpayer is assured that they

12.5% penalty for taxpayers with less than $75,000.00

are not currently under investigation, and that a criminal

offshore and a 5% penalty rate for taxpayers who had

investigation in regards to their foreign financial holdings

minimal or zero contact with the account(s) in question).

will most likely not commence as long as they follow the
requirements of the Program, and as long as their disclo-

Advantages of the Offshore Voluntary Disclosure Program of
2012

sure is truthful, complete and timely.
Once accepted into the Program, all forms need to be
submitted. Once all required forms are submitted, cases
are assigned to examiners. Examiners will then contact

Ability to Determine Ahead of Time the Amount of
Money a Taxpayer will owe to the U.S. Government

the taxpayer or their representative, and if the examiner
agrees with the Amended Tax Returns submitted and

Frequently Asked Question (FAQ) #8 of the 2012 OVDP

agrees with the submitted penalty calculation worksheet,

gives a detailed description of how the penalty frame-

the examiner will prepare a 906 Closing Letter which the

work of the program works. Basically, if your offshore

taxpayer will be required to sign in triplicate and return

holdings at any time from 2004 through to 2011 were in

with payment of the OVDP penalty. Once this letter is

excess of $75,000.00 and you had some contact with

signed and payment is remitted, the disclosure process

your account(s), you will be assessed a 27.5% penalty

is over.

on the highest aggregate value of their accounts over
16

Many of our clients entering the programs find comfort in

income tax on all distributions and appreciated share val-

knowing exactly what stage of the process they are in

ues, regardless of whether capital gains tax rates would

and in having complete closure in regards to their off-

normally apply.

shore disclosures.

Within the formal Offshore Voluntary Disclosure Pro-

Relative Certainty that Criminal Penalties Will Not Be
Pursued if a Taxpayer is Truthful and Complete in
Their Disclosure

grams, the IRS allows PFIC tax owed on income earned

If a Taxpayer was deliberately, intentionally, and know-

ers. Under the Mark to Market approach, a shareholder

ingly failing to file FBARS for foreign financial accounts

of a PFIC may also elect each year to recognize gain or

and deliberately, intentionally, and knowingly failing to

loss on the shares as if he/she/it had sold the PFIC

include foreign income earned on their U.S. tax returns

shares at fair market value. Such election is typically

in order to evade paying tax, the Program offers some

available only for shares; the market values of which are

degree of protection that a taxpayer will not be pursued

readily determinable (e.g., regularly traded shares). The

criminally. Per FAQ 27 of the 2012 OVDP, the Program

benefit of being assured the acceptance of a Mark to

is merely a certification process and NOT an examina-

Market calculation in regards to income earned from a

tion process. Cases typically are not recommended for

taxpayer’s investment in PFICs, is that it can lead to a

criminal and/or civil examination. If your conduct was will-

great tax benefit to U.S. persons invested heavily in

ful, the Program may offer you the most amount of pro-

these types of entities.

from PFICs calculated using the “Mark to Market” approach, which is the most beneficial approach to taxpay-

tection form harsh criminal and civil penalties.

Disadvantages of the Offshore
Voluntary Disclosure Program of
2012

Tax Benefits Provided by the Programs
One benefit of entering the Formal Offshore Voluntary
Disclosure Programs is the Program’s guarantee prefer-

Presupposition of Willfulness on any Taxpayer that
Enters

ential treatment on a couple taxation issues. First, under
the Programs, the penalty assessed against back tax
owed is capped at 20%. Outside of the Program, a tax-

The reason the 27.5% penalty is viewed by the IRS as a

payer could be assessed as high as a 75% penalty on

“deal” is due to the fact that outside of the Formal OVDP,

back tax owed.

the penalty for willfully failing to file an FBAR is either
50% of the highest aggregate value of the account(s) in

A second benefit is the way investments in Passive For-

question or $100,000, whichever is greater. Outside of

eign Investment Companies (PFIC) are treated under

the Program, a non-willful penalty exists for taxpayer’s

the Program. A Passive Foreign Investment Company is

whose failure to file was not “willful.” According to the In-

a foreign based corporation that has one of the following

ternal Revenue Manual (I.R.M.) Section 4.26.18.4.4, “a

attributes:

penalty, not to exceed $10,000.00, may be imposed on

At least 75% of the corporation’s income is considered

any person who violates or causes any violation of the

“passive”.

FBAR filing and record keeping requirements.”

At least 50% of the company’s assets are investments

Under the Program, a Taxpayer who deliberately, inten-

that produce interest, dividends, and/or capital gains.

tionally, and knowingly opened foreign financial accounts with the intent to hide money and evade paying

PFICs include foreign based mutual funds, partnerships

tax to the U.S. government, is viewed under the same

and other pooled investment vehicles that have at least

light as a taxpayer who for example, has foreign finan-

one U.S. shareholder. Most investors in PFICs must pay

cial accounts open in a country in which they were born,
17

raised, and were still are citizens of, and have moved to

and that reliance led to your error/omission, and/or if dur-

the U.S. during their adult life and did not close such ac-

ing the time period in question, you or a close family

counts and the accounts contain absolutely no U.S.

member were suffering from serious medical conditions

earned income.

possibly resulting in a family members death or your inability to function on a day to day basis, you may have a

Many clients who insist on entering the Formal Program

valid and strong reasonable cause argument and the

are very frustrated by the fact that they do not have an

Program may not be the best option for you.

opportunity to explain why the accounts were opened
and to argue their lack of willfulness. This is simply not
allowed in the Program, and the examiners running

Aside from a taxpayer’s reasonable reliance on a trained

these cases are not allowed to consider these argu-

tax professional and the death or serious illness of a tax-

ments. Again, the Program is a certification process,

payer or a taxpayer’s close relative, other reasonable

not an examination process. If you desperately want to

cause arguments exist that may apply to your case. Ac-

argue your lack of willfulness and believe it highly inequi-

cording to the IRS regulations, reasonable cause exists

table that a taxpayer whose transgression was willful

if you exercised ordinary business care and prudence

and a taxpayer whose transgression was an inadvertent

and were nevertheless unable to file the return or pay

error are treated the same, than 2012 OVDP may not be

the correct amount of tax within the prescribed time. The

for you.

IRS has accepted the following as evidence of reason-

Inability to Raise “Reasonable Cause” Arguments

able cause:

Reasonable Cause exists in cases where, IRS recog-

• Illness or serious medical condition

nized mitigating factors exist that serve to diminish a tax-

• Destruction of your records

payer’s responsibility in regards to a filing/reporting error

• Family issues such as death or illness of an immediate family member

or failure. Examples are a taxpayer’s death or serious
illness, or reasonable reliance on a trained tax profes-

• Incarceration or other significant disruption to your
life

sional. As was stated earlier, many of our clients have
come to us after their accountants have screwed up. If

• Improper advice from tax professional

you hired an accountant, a tax preparation company, or
even another attorney to advise you and they gave you

• Erroneous written advice from the IRS personnel

incorrect advice, which you reasonably relied upon,

An attorney experienced with representing clients before

which led to your failure to file an FBAR and/or your fail-

the IRS in regards to these matters should be consulted

ure to include offshore income earned on your U.S. tax

in order to assess all arguments that could potentially be

return, you may have a legitimate reasonable cause ar-

made outside of the OVDP before choosing to enter the

gument.

OVDP in which these arguments cannot be raised.

Under I.R.M. 4.26.18.4.4.(2) if a taxpayer’s failure to file

The Formal Offshore Programs Value “Form Over
Substance”

a FBAR was non-willful, the balance in the account has
subsequently been properly reported on an FBAR and

The OVDP of 2012 focuses on form rather than sub-

reasonable cause exists, no penalty should be imposed.

stance. It is a certification process not an exam. The

Again, this is outside of the OVDP. Under the OVDP, a

Program treats all taxpayers that enter the same, inde-

taxpayer is not given the opportunity to argue reason-

pendent of one’s level of willfulness or mitigating circum-

able cause. The 27.5% penalty is the penalty irrelevant

stances and reasonable cause arguments. The required

of the facts and circumstances of your case. If you rea-

forms must be prepared and submitted, and the penalty

sonably relied on the advice of a trained tax professional
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is calculated using the IRS penalty structure imple-

Nowhere on an FBAR is there a place to report assets,

mented in the Program. Absolutely no arguments for a

other than foreign financial accounts that are related to

lower penalty will be entertained. Absolutely no excep-

tax non-compliance. In an effort to capture the most

tions are made. Per FAQ #50 of the 2012 OVDP, “Will

amount of revenue possible, the IRS in its formal OVD

Examiners have any discretion to settle offshore volun-

Programs, has added a requirement to report “any asset

tary disclosure cases?” the answer is “No”. A taxpayer

related to tax non-compliance” and has further gone on

must understand this prior to entering the OVDP of

to state that under the terms of the OVDP, any asset re-

2012.

lated to tax non-compliance will also have assessed
against it a 27.5% of the Fair Market Value of the net eq-

Absolutely No Appeal Rights

uity of the asset.

Due to the fact that the 2012 OVDP is not a U.S. law,

It is of the utmost importance that a taxpayer contemplat-

this is a Program instituted by a government agency,

ing entering the Program understands what this means.

and it is “voluntary.” The government is not forcing you

Specifically, if you own real estate in another country,

to enter, Due Process Rights do not need to be followed

and collect rental income from this real estate which you

and Appeal Rights are not granted. If you enter the Pro-

failed to report on a U.S. tax return, even if you reported

gram and disagree with any of the examiners changes,

the income in the country in which it is earned, the U.S

requests, or assertions, your only option is to opt out of

government, under the terms of the Program, will insist

the Program or be formally removed. For this reason, it

that a 27.5% penalty be assessed against the Fair Mar-

is imperative that a taxpayer makes a fully informed deci-

ket Value of that property as well as against your foreign

sion, and completely understands the limitations im-

financial accounts.

posed by the Program before they enter. Once a taxpayer has entered, even if they opt out, it is a guarantee

To give an example, if you own an apartment in foreign

that the IRS will pursue some level of examination

country that is worth $100,000.00, and you have col-

against taxpayer. Even though after opting out, a tax-

lected rental income from this property that went unre-

payer can avail themselves of normal IRS procedures

ported to the U.S. government at any time during the pe-

and appeal rights. The decision to enter the Program

riod of 2004 through 2011, the U.S. government, under

must be taken seriously because once in, even if you

the 2012 OVDP will require an additional $27,500.00 in

choose to opt out, you are now on the IRS radar and will

penalty in regards to this property. Think about this care-

undergo an audit.

fully. If you still own the property, the Fair Market Value
of it is not “liquid”, however the government will still re-

Forced to Extend the Statute of Limitations for Assessment of Tax and Assessment of FBAR Penalties

quire you to pay a penalty based on its fair market value.
This is an incredibly important consideration to take into

The 2012 OVDP requires that a taxpayer consent to an

account prior to choosing to enter the OVDP, and again

extension of the Statute of Limitations for tax assess-

another reason why an attorney with experience and

ments and FBAR penalties. Under normal IRS proce-

knowledge in this area of law must be consulted prior to

dures, besides fraud, the statute of limitations for assess-

making a decision.

ment on tax is only 3 years from the date of filing the tax
return. The IRS can only assess FBAR civil and criminal
for 5 and 6 years respectively.

Option 2: Do nothing.

Inclusion of Any Asset Related to Tax NonCompliance, Not Just Foreign Financial Accounts
(this means real estate etc.)

As attorneys, we will never advise a client to knowingly
violate the law. Many clients often ask, “what if I simply
19

do nothing”. If a taxpayer knows that legally they have

If you feel that this is a path you are interested in taking,

to file an FBAR and include foreign income earned on

we encourage you to call us so that we can discuss the

their U.S. tax return and they deliberately, intentionally,

specific facts of your case and completely inform you of

and knowingly, choose not to comply with the letter of

all options available to you.

the law, their behavior is willful and they are committing
a crime. We never advise to do nothing.

Next Steps

As has been discussed earlier in this writing, with the Patriot Act, the Bank Secrecy Act, and now FATCA, the
odds of your account being discovered by the U.S. gov-

If you are interested in scheduling a consultation, please

ernment are good. NOW is the time to disclose your er-

contact us at info@freemantaxlaw.com for a consulta-

rors before you are caught.

tion or call us at toll free at 1-855-935-5945.

Option 3: Disclose Without Entering a Formal Program
There is a middle ground where a Taxpayer can come
forward and disclose their errors/omissions without entering the Formal Program. In the absence of any of the
Formal Offshore Disclosure Programs, the IRS has instituted over the last several years, a Voluntary Disclosure
process set forth in I.R.M. 9.5.11.9. This “Traditional” Voluntary Disclosure Process is a matter of IRS practice. It
does not create any substantive or procedural rights for
taxpayers, however it is a practice that for almost a decade now, that the IRS has internally followed. A timely,
complete, and truthful voluntary disclosure under this
process does not guarantee immunity from criminal
prosecution, however, historically the IRS will not recommend criminal prosecution for voluntary disclosures submitted under this I.R.M. section, as long as the taxpayer
is honest and cooperative with the IRS and makes good
faith arrangements with the IRS to pay in full the tax, interest, and any penalties determined by the IRS to be
applicable.
Under this process, a taxpayer’s disclosure is examined
under already existing IRS procedures. Appeal rights are
provided and arguments regarding reasonable cause
and lack of willfulness can be made, and examiners are
not only allowed, but are encouraged to take into account all facts and circumstances when assessing penalties in these types of cases.
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